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DECI SI ON AND ORDER ON MODI FI CATI ON - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Workers' Conpensation Act, as anended (33



U S C 8901, et seq.), herein referred to as the “Act.” The
hearing was scheduled to be held on February 14, 2001 in New
London, Connecticut, at which time all parties were given the
opportunity to present evidence and oral argunents. The
followng references will be used: TR for the official hearing
transcript, ALJ EXfor an exhibit offered by this Adm nistration
Law Judge, CX for a Claimant’s exhibit, DX for a Director’s
exhibit, JX for a Joint exhibit and RX for an Enployer’s
exhi bit. This decision is being rendered after having given
full consideration to the entire record.

The follow ng evidence has been adm tted as:

Exhi bit No. [tem Filing
Dat e
ALJ EX 1 This Court’s Notice of Hearings 11/ 15/ 00

and Prehearing Order

ALJ EX 2 August 1, 2000 |etter of 08/ 08/ 00
referral fromDistrict Director
Marcia D. Finn

ALJ EX 3 Claimnt’s Form LS-18 07/ 12/ 00
ALJ EX 4 Novenber 28, 2000 letter of 12/ 12/ 00

referral fromDistrict Director
Marcia D. Finn

ALJ EX 5 Enpl oyer’s Form LS-18 11/ 16/ 00
CX 1 Attorney Enbry’'s letter
12/ 29/ 00
filing the
JX 1 Parties’ Joint Mtion For
12/ 29/ 00
Modi fi cati on
JX 2 Menor andum I n Support of a
12/ 29/ 00

Moti on For Modification

JX 3 May 23, 1990 Deci sion and Order



06/ 01/ 90
Awar di ng Benefits issued by
District Chief Judge
Ant hony J. | acobo

JX 4 May 1, 2000 report of
12/ 29/ 00

John S. Urbanetti, MD
CX 2 Attorney Enbry’'s letter
12/ 29/ 00

filing his
CX 3 Fee Petition
12/ 29/ 00

The record was cl osed on Decenber 29, 2000 as no further
docunments were fil ed.

PROCEDURAL HI STORY

My nost di stinguished and nowretired col |l eague and nent or,
Ant hony J. lacobo, by Decision and Order Awarding Benefits,
dated May 23, 1990 (JX 3), concluded that WIliam P. Jabl onski
(“Claimant” herein) had been injured in the course of his
maritime enploynment at the Enployer’s shipyard, that his
exposures to asbestos dust and fibers and other injurious
pul ronary stinuli at the shipyard has resulted in a pul nonary
injury, that his injury has been di agnosed as involving chronic
obstructive lung di sease and pl eural changes (COPD), that such
infjury had resulted in a 12.5 percent permanent parti al
i npai rment of the whol e person, pursuant to Section 8(c)(23) of
the Act, and that he was entitled to an award of benefits for
such inpairnment, comencing on July 1, 1988, based upon his
average weekly wage of $594. 80. As the Enployer was found
entitled to the limting provisions of Section 8(f) of the Act,
t he Enpl oyer’s obligation for such benefits was limted to 104
weeks of permanent benefits. The Special Fund, established
pursuant to Section 44 of the Act, then assumed paynent of those
benefits to the Claimant and those benefits are currently being
paid to the Claimant by the Special Fund. (JX 3)

The parties, allegingthat Claimnt’s physical condition has
wor sened, have filed a Joint Modtion For Modification (JX 1) and



a Menmorandum I n Support OF A Mdtion For Mdification (JX 2) in
support thereof.

Accordingly, in viewof the foregoing, there is now no need
for a formal hearing and the hearing, previously schedul ed for
Wednesday, February 14, 2001, at our Courtroom in New London,
Connecticut (ALJ EX 1), is hereby Cancell ed. The notion for
nodi fication is GRANTED and | shall now consider the nerits of
t he noti on.

Initially, | note that the Findings of Fact and Concl usi ons
of Law made by District Chief Judge |acobo are binding upon the
parties by Res Judi cata and Col | ateral Estoppel as that deci sion
is now final

On the basis of the totality of this closed record, | make
the follow ng:

Addi ti onal Findings of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Grain
Trinmmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U. S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, I|Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nuch to the nexus between an enpl oyee's mal ady and
his enploynent activities as it does to any other aspect of a
claim"” Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimant's
uncontradicted credible testinmony alone nmy constitute
sufficient proof of physical injury. GColden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.



Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenment that a claimof injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprene Court has hel d that

“[a] prima facie ‘claim for conpensation,” to which the
statutory presunmption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynment." United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inpairment is plainly insufficient to shift the
burden of proof to the enployer.” U. S. Industries/Federal Sheet
Met al , I nc., et al., V. Di rector, Ofice of Wrkers'
Conmpensation Programs, U. S. Departnment of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federa

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machi ne Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rat her, a <claimant has the burden of
establishing only that (1) the clai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establi shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
t he connection between such harm and enploynent or working
condi ti ons. Kier, supra; Parsons Corp. of California v.



Director, ONCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Works Corp., 22 BRBS 301, 305 (1989). Once cl ai nant
establ i shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oyment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the

evi dence relevant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

In the case sub judice, Claimant alleges that the harmto

his bodily frame, i.e., his chronic obstructive |lung di sease and
pl eural plaques, resulted fromhis exposure to and i nhal ati on of
asbestos dust and fibers and other injurious stimuli at the

Enmpl oyer's shipyard. The Enployer has introduced no evidence
severing the connection between such harm and Cl ainmnt's
maritime enploynent. In this regard, see Romei ke v. Kaiser
Shi pyards, 22 BRBS 57 (1989). Thus, Cl aimnt has established a
prima facie claimthat such harmis a work-related injury, as
was found by District Chief Judge |acobo.

Section 22 of the Act

Section 22 provides the only neans for changi ng otherw se
final conpensation orders. Under Section 22, any party-in-
interest, at any tinme within one year of the |ast paynent of
conpensation or within one year of the rejection of a claim may
request nodification because of a mstake in fact or change in
condi ti on. Section 22, as anended by the 1984 Amendnents,
states that "any party-in-interest” includes an Enployer or
Carrier granted relief under Section 8(f) and that the section
applies to cases under which paynments are being made by the
Speci al Fund. Al so, the 1984 anended version specifically
provi des that the section does not authorize the nodification of
settlements. The effective date of the amended Section 22 is
specified in Section 28(3)(1) of the Amendnents, 98 Stat. at
1655. See Brady v. J. Young & Co., 18 BRBS 167, 170 n.5 (1985)
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(Deci sion on Reconsideration); Lanmbert v. Atlantic & Gulf
St evedores, 17 BRBS 68 (1985).

The scope of nodification is not narrowed because the
Enpl oyer is seeking to term nate or decrease an award. M Cord
v. Cephas, 532 F.2d 1377, 3 BRBS 371 (D.C. Cir. 1976), rev'g 1
BRBS 81 (1974). Section 22 was i ntended by Congress to displ ace
traditional notions of Res Judicata, and to allow the fact-
finder, within the proper tine frame after a final decision or
order, to consider newly submtted evidence or to further
reflect on the evidence initially submtted. Banks v. Chicago
Grain Trimrers Association, Inc., 390 U S. 459, reh'g denied,
404 U. S. 1053 (1972); McCarthy Stevedoring Corp. v. Norton, 40
F. Supp. 960 (E.D. Pa. 1940).

A request for nodification need not be formal in nature. It
sinply nmust be a witing which indicates an intention to seek
further conpensati on. Banks v. Chicago Grain Trinmers Assoc.,
390 U.S. 459 (1968); Fireman's Fund I nsurance Co. v. Bergeron,
493 F.2d 545 (5th Cir. 1974), reh'g denied, 391 U. S. 929 (1968);
Hudson, supra, 16 BRBS 367. However, the Benefits Revi ew Board
has held that telephone calls to the Deputy Comm ssioner's
of fice, made within one year of the last paynent of
conpensation, was sufficient to constitute a request for
nodi fication as Claimnt indicated during those calls that he
bel i eved he had suffered a change in condition and was seeking
addi ti onal conpensati on. Madrid v. Coast Marine Construction
Conpany, 22 BRBS 148 (1989). A deputy comm ssioner's witten
menor andum sunmari zi ng his tel ephone conversation with cl ai mant
was sufficient to constitute a request for nodification because
t he menmorandum refl ected that claimnt was dissatisfied with
his conpensation. See also MKinney v. O Leary, 460 F.2d 371

(9th Cir. 1972). It is irrelevant whether an action is | abel ed
an application or nodification or a claimfor conpensation as
long as the action cones within the provisions of Banks,

supra, 390 U. S. 459.

Simlarly, a Claimant is not required specifically to
characterize the nodification request as being based on either
a change in condition or m stake in determ nation of fact. Cobb
v. Schirmer Stevedoring Co., 2 BRBS 132 (1975), aff'd, 577 F.2d
750, 8 BRBS 562 (9th Cir. 1978). Mor eover, an Adm nistrative
Law Judge is not precluded from nodifying a previous order on
the basis of a mstake in fact although the nodification was



sought for a change in condition. Thonpson v. Quinton
Engi neers, Inc., 6 BRBS 62 (1977); Pinizzotto v. Marra Bros.,
Inc., 1 BRBS 241 (1974). See also O Keefe v. Aerojet-Cenera
Shi pyards, Inc., 404 U S. 254, 92 S.Ct. 405 (1972), reh'g
deni ed, 404 U.S. 1053, 92 S.Ct. 702 (1972); MDonald v. Todd
Shi pyards Corp., 21 BRBS 184 (1988).

Modi fication based on a change in condition is granted where
the Claimnt's physical condition has inproved or deteriorated
following entry of the award. The Board has stated that the
physi cal change nust have occurred between the tinme of the award
and the time of the request for nodification. Rizzi v. The Four
Boro Contracting Corp., 1 BRBS 130 (1974).

The party requesting nodification due to a change in
condition has the burden of showing the change in condition.
See Wnston v. Ingalls Shipbuilding, Inc., 16 BRBS 168 (1984)
(since Claimant's inability to performhis secondary occupation
of farm ng existed at the tine of the initial proceeding and the
evi dence coul d support the Adm nistrative Law Judge's findi ng of
no increased loss to Claimant's injured hands, Claimnt fail ed
to denonstrate a change in condition); Kendall v. Bethlehem
Steel Corp., 16 BRBS 3 (1983) (Claimnt did not establish that
hi s back condition had worsened since the prior decision denying
benefits and thus had no conpensation disability as a result of
his back injury). Since the party requesting nodification has
t he burden of proving a change in condition, the Section 20(a)
presunption is inapplicable to the issue of whether Clainmnt's
condition has changed since the prior award. Leach .
Thonpson's Dairy, Inc., 6 BRBS 184 (1977).

As i ndi cat ed above, the Benefits ReviewBoard, in areversal
of prior Board precedents, held that a change in Claimnt's
econom ¢ condition al so may provide justification for Section 22
nmodi fication. In Fleetwood v. Newport News Shipbuilding & Dry
Dock Co., 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12
(CRT) (4th Cir. 1985), the Board held that Enployer should no
| onger have to conpensate Cl ai mant when t here has been a change
in Claimant's econom c condition so that there is no |onger a
| oss i n wage-earning capacity. In affirmng, the Fourth Circuit
rejected the argunent that prior cases have held to the
contrary. Fi nch v. Newport New Shipbuilding and Dry Dock
Conpany, 22 BRBS 196, 201 (1989); Vilen v. Agmarine Contracting
Inc., 12 BRBS 769 1980); cf. Verderane v. Jacksonville



Shi pyards, Inc. 772 F.2d 775, 17 BRBS 154 (CRT) (11th Cir.
1985), aff'g 14 BRBS 220.15 (1981); General Dynam cs Corp. V.
Director, ONCP, 673 F.2d 23, 14 BRBS 636 (1st Cir. 1982), aff'g
sub nom Woodberry v. General Dynamcs Corp., 14 BRBS 431
(1981).

It is also well-settled that a nodification order
decreasi ng conpensation may not affect any conpensation
previously paid, although Enployer is entitled to credit any
excess paynments already nade agai nst any conpensation as yet
unpai d. A nodification order increasing conpensation my be
applied retroactively if this Admnistrative Law Judge
determ nes that according retroactive effect to the nodification
order renders justice under the Act. MCord, supra, 532 F.2d at
1381.

I njury

The term"injury" neans accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oyment
or as naturally or wunavoidably results from such accidental
injury. See 33 U.S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensati on
Prograns, U.S. Departnent of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), rev'g Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wbrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Renmand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Mudrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the
enpl oynent -rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |ndependent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondal e



Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial

work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); M jangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.

Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnful substance manifest
t hemsel ves and cl ai mant becones aware, or in the exercise of
reasonable diligence or by reason of medical advice should
become have been aware, of the relationship between the
enpl oynment, the disease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Ham |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Geisler v. Columbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite tine. The fact that
claimant's injury occurred gradually over a period of time as a
result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury within the neaning of the Act.
Bath Iron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition al one. Nardella v.
Canpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury my lead to a finding of total disability if it
prevents the enpl oyee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

10



Cl ai mant has the burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunpti on. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his former enploynment because of a work-
related i njury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternate
enmpl oyment or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Oleans (CGul fw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anmerica v. Director, 597 F.2d 773 (1st
Cir. 1979); American Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
VWil e Claimnt generally need not show that he has tried to
obt ai n enpl oynment, Shell v. Tel edyne Movible O fshore, Inc., 14
BRBS 585 (1981), he bears the burden of denonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternate
enpl oynment is shown. W/Ison v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

Nature and Extent of Disability

Claimant's injury has beconme pernmanent. A per manent
disability is one which has continued for a | engthy period and
is of lasting or indefinite duration, as distinguished from one
in which recovery nerely awaits a nornmal healing period.
General Dynam cs Corporation v. Benefits Review Board, 565 F.2d
208 (2d Cir. 1977); Watson v. Gulf Stevedore Corp., 400 F.2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel .
General Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v.
Lockheed Shipbuilding Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shi pbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Wl ding & Machine Co., 16 BRBS 307, 309
(1984). The traditional approach for determ ning whether an
injury is permanent or tenporary is to ascertain the date of

"maxi nrum nedi cal inprovenent." The determ nation of when
maxi mum medi cal inprovenent is reached so that claimant's
disability may be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, OANCP

11



903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washington
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. More Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi ppi ng Conpany, 21 BRBS 120 (1988); WIllianms v. GCeneral
Dynam cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has hel d that a determ nati on t hat
claimant's disability is tenporary or permanent nay not be based
on a prognosis that claimant's condition may i nprove and becone
stationary at sonme future tine. Meecke v. 1.S.0O Personne
Support Departnment, 10 BRBS 670 (1979). The Board has al so held
that a disability need not be "eternal or everlasting"” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. Wite, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future changes may be considered in a Section 22
nodi fi cati on proceeding when and if they occur. Fl eet wood .
Newport News Shi pbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent di sability has been found where littl e hope exists
of eventual recovery, Air Anmerica, Inc. v. Director, OANCP, 597
F.2d 773 (1st Cir. 1979), where claimnt has already undergone
a | arge nunber of treatnments over a | ong period of tinme, Meecke
v. 1.S. O Personnel Support Departnent, 10 BRBS 670 (1979), even
t hough there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/ Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimnt's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that nedical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritinme Service Corp., 8 BRBS 451 (1978), or that
clai mant be bedridden to be totally disabled, Watson v. CGulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
per manent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocati onal rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
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Conpany, 8 BRBS 533 (1978), and an award of permanent tota
disability may be nodified based on a change of condition.
Wat son v. Gulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently di sabled if he has any
residual disability after reachi ng maxi mum nmedi cal i nprovenent.
Lozada v. CGeneral Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shipbuil ding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimant is
no | onger undergoing treatment with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washington
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

A disability is considered permanent as of the date
claimant’s condition reaches maxi mum nedi cal i nprovenment or if
the condition has continued for a | engthy period and appears to
be of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a nornmal healing period. See
Watson v. Gulf Stevedore Corp., 400 F.2d 649 (5" Cir. 1968),
cert. denied. 394 U.S. 976 (1969). If a physician believes
that further treatnent should be undertaken, then a possibility
of inprovenent exists, and even if, in retrospect, the treatnment
was unsuccessful, maxi num medical inmprovenent does not occur
until the treatnment is conplete. Louisiana Ins. Guaranty Assnh.
v. Abbott, 40 F.3d 122, 29 BRBS 22(CRT)(5th Cir. 1994); Leech v.
Service Engineering Co., 15 BRBS 18 (1982). If surgery is
antici pated, maxi mum nmedi cal inmprovenent has not been reached.
Kuhn v. Associ ated press, 16 BRBS 46 (1983). |If surgery is not
anticipated, or if the prognosis after surgery is uncertain, the
claimant’s condition may be permanent. Worthington v. Newport
News Shi pbuilding & Dry Dock Co., 18 BRBS 200 (1986); Wiite v.
Exxon Corp., 9 BRBS 138 (1978), aff'd nmem, 617 F.2d 292 (5N
Cir. 1982).

The Board has held that an irreversible nmedical condition
is permanent per se. Drake v. General Dynam cs Corp., 11 BRBS
288 (1979). Asbestosis, in my judgnent, is such a condition.

As noted above, District Chief Judge |acobo has concl uded
that Claimant’s permanent partial inpairnent began on July 1,
1988 (JX 3 at 4) and that conclusion constitutes the “Law of the
Case.”
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Aver age Weekly Wage

For the purposes of Section 10 and the determ nati on of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the time of injury is the date on which the enpl oyee
or claimnt beconmes aware, or on the exercise of reasonable
di | i gence or by reason of nedical advice should have been aware,
of the relationship between the enploynent, the di sease, and the
death or disability. Todd Shi pyards Corp. v. Black, 717 F.2d
1280 (9th Cir. 1983); Hoey v. General Dynam cs Corporation, 17
BRBS 229 (1985); Pitts v. Bethlehem Steel Corp., 17 BRBS 17
(1985); Yal owchuck v. General Dynam cs Corp., 17 BRBS 13 (1985).

The 1984 Anmendnents to the Longshore Act apply in a new set
of rules in occupational disease cases where the time of injury
(i.e., becones mani fest) occurs after claimant has retired. See
Woods v. Bethlehem Steel Corp., 17 BRBS 243 (1985); 33 U. S.C.
88902(10), 908(C)(23), 910(d)(2). In such cases, disability is
defi ned under Section 2(10) not in ternms of |oss of earning
capacity, but rather in ternms of the degree of physical
i npai rment as determ ned under the guidelines pronul gated by the
Ameri can Medi cal Association. An enpl oyee cannot receive total
di sability benefits under these provisions, but can only receive
a pernmanent partial disability award based upon the degree of
physi cal i npairnent. See 33 U S.C. 8908(c)(23); 20 C F.R
8702.601(hb). The Board has held that, in appropriate
ci rcunmst ances, Section 8(c)(23) allows for a permanent parti al
i npai rment award based on a one hundred (100) percent physical
i mpai rment. Donnell v. Bath Iron Works Corporation, 22 BRBS 136
(1989). Further, where the injury occurs nore than one year
after retirement, the average weekly wage is based on the
Nati onal Average Weekly Wage as of the date of awareness rather
t han any actual wages received by the enployee. See 33 U S.C
8§910(c)(2)(B); Taddeo v. Bethlehem Steel Corp., 22 BRBS 52
(1989); Smth v. Ingalls Shipbuilding, 22 BRBS 46 (1989). Thus,
it is apparent that Congress, by the 1984 Amendnents, intended
to expand the category of <claimants entitled to receive
conpensation to include voluntary retirees.

However, in the case at bar, Claimant may be an i nvoluntary
retiree if he left the workforce because of work-related
pul ronary probl ens. Thus, an enployee who involuntarily
withdraws from the workforce due to an occupational disability
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may be entitled to total disability benefits although the
awar eness of the rel ationship between disability and enpl oynment
did not beconme manifest until after the involuntary retirenment.
In such cases, the average weekly wage is conputed under 33
US C 8910(C) to reflect earnings prior to the onset of
disability rather than earnings at the |later tinme of awareness.
MacDonal d v. Bethlehem Steel Corp., 18 BRBS 181, 183 and 184
(1986). Conpare LaFaille v. General Dynam cs Corp., 18 BRBS 882
(1986), rev'd in relevant part sub nom LaFaille v. Benefits
Revi ew Board, 884 F.2d 54, 22 BRBS 108 (CRT) (2d Cir. 1989).

Thus, where disability conmences on the date of involuntary
wi thdrawal from the workforce, claimnt's average weekly wage
shoul d reflect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wage
under Section 10(d)(2)(B).

However, if the enployee retires due to a non-occupati onal
disability prior to nmanifestation, then he is a voluntary
retiree and is subject to the post-retirenent provisions. I n
Wbods v. Bet hl ehem Steel Corp., 17 BRBS 243 (1985), the Benefits
Revi ew Board applied the post-retirenment provisions because the
enpl oyee retired due to di sabling non-work-rel ated heart di sease
prior to the mani festation of work-rel ated asbestosis. As noted
above, District Chief Judge |acobo has already concluded that
Claimant is a so-called voluntary retiree, pursuant to Section
8(3)(23) of the Act. As Claimant’s March 23, 2000 pul nonary
function studi es have denonstrated that his pul nonary condition
has worsened (JX 4) and as the parties have stipulated that his
permanent partial inmpairment is 17.50 percent as of that date,
(JX 1), Claimant is entitled to an award for such inpairnment,
based upon his average weekly was of $594. 80. (IX 2) The
parties have further stipulated that Claimnt’s weekly benefits
total $69.39 as of March 23, 2000. (JX 1)

| nt er est

Al t hough not specifically authorized inthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full anount of conpensati on due. Watkins
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v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuil ding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui | ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui I di ng, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making cl ai mnant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . .
Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)
modi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Section 14(e)

Claimant is not entitled to an award of additiona
conpensati on, pursuant to the provisions of Section 14(e), as
the Enployer has accepted the claim provided the necessary
medi cal care and treatnent and has pai d conpensati on benefits to
the Claimant as required by District Chief Judge lacobo’s
decision. (JX 3) Ranpbs v. Universal Dredging Corporation, 15
BRBS 140, 145 (1982); Garner v. Oin Corp., 11 BRBS 502, 506
(1979).

Medi cal Expenses

An Enpl oyer found | i abl e for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnment is
recogni zed as appropriate by the nmedical profession for the care
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and treatnment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenment to nedical services is never tine-
barred where a disability is related to a conpensabl e injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
also entitled to rei mbursenent for reasonabl e travel expenses in
seeki ng medi cal care and treatnment for his work-related injury.
Tough v. General Dynanmi cs Corporation, 22 BRBS 356 (1989);
Glliamyv. The Western Uni on Tel egraph Co., 8 BRBS 278 (1978).

Section 8(f) of the Act

Regardi ng the Section 8(f) issue, the essential el ements of
that provision are net, and enployer's liability is limted to
one hundred and four (104) weeks, if the record establishes that
(1) the enployee had a pre-existing permanent partial
di sability, (2) which was manifest to the enployer prior to the
subsequent conpensable injury and (3) which combined with the
subsequent injury to produce or increase the enployee's
per manent total or partial disability, a disability greater than
that resulting fromthe first injury alone. Lawson v. Suwanee
Fruit and Steanship Co., 336 U. S. 198 (1949); FMC Corporation v.
Director, OACP, 886 F.2d 118523 BRBS 1 (CRT) (9th Cir. 1989);
Director, ONCP v. Cargill, Inc., 709 F.2d 616 (9th Cir. 1983);
Director, OANCP v. Newport News & Shipbuilding & Dry Dock Co.,
676 F.2d 110 (4th Cr. 1982); Director, OACP v. Sun Shi pbuil ding
& Dry Dock Co., 600 F.2d 440 (3rd Cir. 1979); C & P Tel ephone v.
Director, OWP, 564 F.2d 503 (D.C. Cir. 1977); Equitable
Equi prent Co. v. Hardy, 558 F.2d 1192 (5th Cir. 1977); Shaw v.
Todd Pacific Shipyards, 23 BRBS 96 (1989); Dugan v. Todd
Shi pyards, 22 BRBS 42 (1989); MDuffie v. Eller and Co., 10 BRBS
685 (1979); Reed v. Lockheed Shi pbuil ding & Construction Co., 8
BRBS 399 (1978); Nobles v. Children's Hospital, 8 BRBS 13
(1978). The provisions of Section 8(f) are to be liberally
construed. See Director v. Todd Shi pyard Corporation, 625 F.2d
317 (9th Cir. 1980). The benefit of Section 8(f) is not denied
an enmpl oyer sinply because the new injury nmerely aggravates an
existing disability rather than creating a separate disability
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unrelated to the existing disability. Director, OANCP v. General
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. CGeneral Dynam cs Corp., 6 BRBS 762 (1977).

The enpl oyer need not have actual know edge of the pre-
exi sting condition. I nstead, "the key to the issue is the
avai lability to the enployer of know edge of the pre-existing
condition, not necessarily the enployer's actual know edge of
it." Dillingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th Cir.

1974) . Evi dence of access to or the existence of nedical
records suffices to establish the enpl oyer was aware of the pre-
existing condition. Director . Uni ver sal Ter m nal &

St evedoring Corp., 575 F.2d 452 (3d Cir. 1978); Berkstresser v.
Washi ngton Metropolitan Area Transit Authority, 22 BRBS 280
(1989), rev'd and remanded on ot her grounds sub nom Director v.
Berstresser, 921 F.2d 306 (D.C. Cir. 1990); Reiche v. Tracor
Marine, Inc., 16 BRBS 272, 276 (1984); Harris v. Lanbert's Poi nt
Docks, Inc., 15 BRBS 33 (1982), aff'd, 718 F.2d 644 (4th Cir.
1983). Delinski v. Brandt Airflex Corp., 9 BRBS 206 (1978).
Mor eover, there nust be information available which alerts the
enpl oyer to the existence of a nmedical condition. Eymard & Sons
Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT) (5th Cir.
1989); Armstrong v. General Dynam cs Corp., 22 BRBS 276 (1989);
Berkstresser, supra, at 283; Villasenor v. Marine Mintenance
| ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport News
Shi pbui I ding and Dry Dock Co., 16 BRBS 353 (1984); Musgrove V.
WIlliam E. Canpbell Conpany, 14 BRBS 762 (1982). A disability
will be found to be manifest if it is "objectively determ nabl e"
from medi cal records kept by a hospital or treating physician.
Fal cone v. General Dynam cs Corp., 16 BRBS 202, 203 (1984).
Prior to the conpensable second injury, there nust be a
medi cal | y cogni zabl e physi cal ailment. Dugan v. Todd Shi pyards,
22 BRBS 42 (1989); Brogden v. Newport News Shi pbuil ding and Dry
Dock Conmpany, 16 BRBS 259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
econom cal ly disabling. Director, OACP v. Canpbell Industries,
678 F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied, 459
U.S. 1104 (1983); Equitabl e Equi pment Conpany v. Hardy, 558 F. 2d
1192, 6 BRBS 666 (5th Cir. 1977); Atlantic & Gulf Stevedores v.
Director, OANCP, 542 F.2D 602 (3d Cir. 1976).
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An x-ray showi ng pleural thickening, followed by continued
exposure to the injurious stinmuli, establishes a pre-existing
per manent parti al di sability. Toppi ng V. Newport  News
Shi pbui | ding, 16 BRBS 40 (1983); Musgrove v. WIlliamE. Canpbell
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OANCP (Bergeron) v. General Dynam cs Corp.,
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli wv.
General Dynam cs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS
202 (CRT)(1st Cir. 1991) 1In addressing the contribution el ement
of Section 8(f), the United States Court of Appeals for the
Second Circuit, in whose jurisdiction the instant case arises,
has specifically stated that the enployer's burden of
establishing that a claimnt's subsequent injury al one woul d not
have cause <claimant's permanent total disability 1is not
satisfied nmerely by show ng that the pre-existing condition nmade
the disability worse than it would have been with only the
subsequent injury. See Director, OACP v. General Dynam cs Corp.
(Bergeron), supra.

As noted above, District Chief Judge |acobo has already
concl uded that the Enployer was entitled to Section 8(f) relief
and the Special Fund is currently paying appropriate benefits to
the Cl ai mant. Accordingly, the Special Fund shall pay to
Cl ai mant those i ncreased benefits as of March 23, 2000, the date
on which Claimant’s pulnmonary function studies graphically
denonstrated his worseni ng pul nonary status, according to Dr.
John S. Urbanetti, Claimant’s treating pul nonol ogi st for many
years. (JX 4)

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enpl oyer as s
self-insurer. Claimant's attorney filed a fee application on
Decenmber 29, 2000 (CX 3), concerning services rendered and costs
incurred in representing Clainmnt between July 17, 2000 and
Decenber 19, 2000. Attorney Stephen C. Enbry seeks a fee of
$697. 50 based on 3.25 hours of attorney tine at $209. 62 per hour
and 0. 25 hours of paralegal tine at $65.00 per hour.
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I n accordance with established practice, | wll consider
only those services rendered and costs incurred the infornal
conference. Services rendered prior to this date should be
submtted to the District Director for her consideration.

In light of the nature and extent of the excellent |egal
services rendered to Claimnt by his attorney, the amount of
conpensation obtained for Claimnt and the Enployer's |ack of
comments on the requested fee, | find a |l egal fee of $697.50 is
reasonabl e and in accordance with the criteria provided in the
Act and regul ations, 20 C.F. R 8702. 132, and i s hereby approved.
The expenses are approved as reasonabl e and necessary litigation
expenses. My approval of the hourly rates is limted to the
factual situation herein and to the firmmenbers identified in
the fee petition.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followng
conpensati on order. The specific dollar conputations of the

conpensation award shall be admnistratively performed by the
District Director.

1. The Speci al Fund shall pay to Cl ai mant conpensati on for
his 17.50 percent permanent partial inmpairment from March 23,
2000 through the present and continuing until further ORDER of
this Court, based upon the average weekly wage of $590.80, such
conpensation to the conputed in accordance with Section 8(c)(23)
and (2)(10) of the Act. The parties have stipulated that these
benefits anount to $69. 39 per week. (JX 2)

2. The Special Fund shall receive credit for all anmounts
of conpensation previously paid to the Claimant as a result of
his injury on and after March 23, 2000.

3. I nterest shall be paid by the Special Fund on any
accrued benefits at the T-bill rate applicable under 28 U.S.C.
81961 (1982), conputed fromthe date each paynent was originally
due until paid. The appropriate rate shall be determ ned as of
the filing date of this Decision and Order with the District
Di rector.
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4. The Enmpl oyer shall continueto furnish such reasonabl e,
appropriate and necessary nedical care and treatnment as the
Claimant's work-related injury referenced herein my require,
subject to the provisions of Section 7 of the Act.

5. The Enpl oyer shall pay to Claimant’s attorney, Stephen
C. Enbry, the sum of $697.50 as a reasonable fee for
representing Clai mnt herein before the Ofice of Adm nistrative
Law Judges between July 17, 2000 and Decenber 19, 2000.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |

21



